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('cf)
sta #fr fatal
Date of issue

01.05.2024
.,

Arising out of Order-In-Original No. 76/ADJ/GNR/PMT/2021-22 dated 31.03.2022 passed

(6-) by the Deputy Commiss_ioner, CGST, Division - Gandhinagar, Commissionerate -

Gandhinagar

,:$j flaaaf#rr sit Tar / M/s Sandip Harshadbhai Thaker, Prop of Hariom Travels,

(-=er) Name and Address of the At+Post - Nandol, Tal-Dehgam, Dist- Gandhinagar-
Appellant 382305

it&Rsz sfl-sr?gr sritsrtmar?tags ear h 7fa zrnf@eta fl aatg +Tg qr
rf@art#t a#hr srargtwratrgr#«aarz, tar faeter#fas zr rare
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) #airsq(aa gra sf@Ra, 1994 ft ear za fr aag mg au«ta i gala ear #t
5q-.rt k rr rvpm a siasiagrew sea rfl aRa, +taat, fa iara4,a f@Tr,

tuft ifs, s#la €tr a, ia mt, +£fut: 110001 rRtst a1Re :­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(4) zfm Rt gRhsa fl zRaarfft sasrtt nr zr ma i "lfT fcnm
'4-1 osrnz kg@us 1 • 11 < if lITT1 if~ §Q; lfGT if, "lfT fcnm '+\ us rt(r suerark az fl] cf> I <© I rl if
t faftwsritgts fr tfrhtr g&gt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another durin.,g~W~~-~e
of processing of the goods in a warehouse or in storage whether in a~Ba}o',~ tor::.-1·4t½°s · •warehouse. g, 8i& g%
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(4) mah#atzar zavar iffRaam znma Raff R sq#tr greenmT
-3,9 l~ii ~t ffi"2: amaitma hag fatuga 7kg i Raffa at

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goodswhich are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) atfcti:r sqraa Rt 3area gm ?hrat fuRt4et #fezrrn{zit@karr sts
'WU tu4 f7a h a(Ra4 rz, Rh aWU -crnta" cf\"™ "CR m G{Tc: if" -Fct-=a"~ (tf 2) 1998
err 109 arr tg fhg ·Tg gt

Credit of any duty allowed to be utilized towards payment of excise duty on final
pro.ducts under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) atgr«r gr«a (sft) Ralat, 2001 h fa 9 a ziafa faff@ Tua in zu-8zt
Raif ,a mar a #fa an2gr 3fa fa«ta fl l=fffi k sflaa-sr?gr ui zf aar Rt err-err
4fail ar5Ra sac f#sear star a@l sh ml!:!" atar < mtr gff siafa ur 35-~ if°
f.=tmfur fr aharkrahrzr El-6 artRt -srfct" m~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Paa aar ehTr szt iaqa t!;91m fflm~ cn11~ffl200/-m~#
~3TI""{~ fi0<,J .Zcfi~ t!;"cfi"m "fl"~~ cTT 1000/- # "CfiTff~#~I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

flr gr4, a€trsrrar gr4ar# srlRlza +rf@er4wrh fafl:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~-dc9t~ii ~~. 1944#'ITTU35-GIT/35-~~~:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) -3-cti@f©a aRa aargr eh arar ft zfa, shat if° mm ~' ~
3graa gt# qi hara sf} nrnrf@aw (fee) fr fr 2fr fa, glara i 2d tr,

cil§~lffi ™•~, ffi'tl.Ziil◄I.Z, 3!Q.~G.lcill~-380004I

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribe.cl under Rule· 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penal;cy--£-"'.demand /. a >
refund 1s upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectivel~tp..tfue,.fcfp-~ of
crossed bank draft in favour of Asstt. Registar of a branch of anff§8:6("~~!r~,~blic

l:, wl y,i"',>' ~
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) fzz?gr#& masgii mrmrar @tar z at sr@a ma sitar fu Ria mr rat srfa
fa st Reg s zr hzk gu ft fa far titr cf1P:f -?t- m a fa znfefa &1cf1£14

+nrntf@rawRtumsf zra&lat #t u4a snaa fur star?1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. I lacs fee of Rs.100/- for each.

(4) arrta srf@2fr 1970 zr if@la ft 4qfr -1 a ziafr ffRa fr {ar
sala arrs?gr zrnf@nf of1a 7f@eatzngr r@a Rt 1:/;efi m1TT~ 6. 50 "9ir cfiT rl{ 1 ll I <il ll

gen fenaztr arf@qt

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z sit iif@a #R f.-14-5! 01 91B fflmm# a'rR m eat sasffa fur sar 2 Rtft
gr«ca, harrsgra eaqi aata zf@la~~ (efilllTMffi) R"ll11, 1982 if~ ~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) frr gra, arr ssraa grea vi hara cf)ft =rat@law (fez) u@ 4Ra sflt hrr
if efic\oq4-Ji·II (Demand) 'Q;cf ~ (Penalty) cfiT 10% pa sa aar afar a zraif, sf@raaf var
10~~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a#£ha sure gr#i atach siafa, gfagtafrRti (Duty Demanded) I

(1) m (Section) llD t~f.tmfta"ufu;
(2) farahr3fe RRfr;
(3)a fefatfa6 %hazer f@

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited; provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) < sear a 7fa sfla nf@raw eh qr zit sea srzrar genr ave Ra ellRea zt at ii f@Ru•
ca# 10% pramri rzt kaa are faa(Ra gt aa ave#10% 4mar Rt stmfr ?

In view of above, an appeal against this order shall lie before the Tribur:~ on
payment of 10% of the duty demanded where duty or duty and penalty ~~!-~ 1A~-~-te,• • • )) .ffi. ..;V_,....._- a,'
or penalty, where penalty alone 1s m dispute. ""'?lY ,..._.,.<:_. _'\:_ '-'.'.'.'..,_
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F No. GAPPL/COM/STP/5636/2023

4fas/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Sandip Harshadbhai Thaker, Prop of

Hariom Travels, At+Post - Nandol, Tal-Dehgam, Dist- Gandhinagar- 382305

[hereinafter referred to as "the appellant"] against Order in Original No.

76/ADJ/GNR/PMT/2021-22 dated 31.03.2022 [hereinafter referred to as "the

impugned order"] passed by the Deputy Commissioner, CGST, Division ­

Gandhinagar, Commissionerate - Gandhinagar [hereinafter referred to as "the

adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No. AERPT7297K. As per information

received from the Income Tax Department, it was observed that during the period

F.Y. 2015-16 & 2016-17, the appellant had earned substantial service income by way

ofproviding taxable services, but had neither obtain Service Tax Registration nor paid

Service Tax thereon. Accordingly, in order to seek infonnation, letters were issued to

the appellant calling for the details of services provided during the period. But they

didn't submit any reply. Further, the jurisdictional officers considering the services

provided by the appellant as taxable determined the Service Tax liability on the basis

ofvalue of 'Sales of Services' under Sales/Gross Receipts from Services (Value from

ITR) and Form 26AS for the relevant period as per details below:

Sr. Period Differential Taxable Rate of Service Tax
No. (F.Y.) Value as per Income Tax Service Tax liability to be

Data (in Rs.) incl. Cess demanded (in
Rs.)

1 2015-16 37,39,600/­ 14.5% 5,42,242/­
2 2016-17 18,16,210/­ 15% 2,72,432/­

Total 8, 14,674/-

3. A Show Cause Notice vide F.No.GEXCOM/SCN/ST/931/2020 dated

16.10.2020 (in short 'SCN') proposing to demand and recover Service Tax amounting

to Rs.8,14,674/- under proviso to Section 73(1) of Finance Act, 1994 along with

interest under Section 75 of the Act. The SCN also proposed imposition of penalty

under Section 77(1)(a), Section 77(1)(b), Section 77(1)(c)(i), Section 77(1)(c)(ii) and

Section 78 ofthe Finance Act, 1994.

4. The SCN was adjudicated vide the impugned order wherein:

o Service Tax demand ofRs.8,14,674/- was confirmed under Section 73(1) of the

Finance Act, 1994 alongwith interest under Section 75
1994.

Page 4 of 7
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s Penalty ofRs.10,000/- was imposed under Section 77(1)(a) of the Finance Act,

1994.

o Penalty ofRs.10,000/- was imposed under Section 77(1)(b) of the Finance Act,

1994.

e Penalty of Rs.10,000/- was imposed under Section 77(1)(c)(i) & Section

77(1)(c)(ii) ofthe Finance Act, 1994.

o Penalty of Rs.8,14,674/- was imposed under Section 78 of the Finance

Act, 1994 with option for reduced penalty in terms ofclause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

► The appellant is engaged in providing tour operator service as well as engaged

in trading ofagriculture produce as a farmer.

► They further submitted that the appellant was engaged in the activity of

package tour. As per Sr. No. 1 l(i) ofNotification No. 26/2012-ST as amended,

the taxable value for the package tour was 25%. Further, Notification

No.26/2012-ST was amended frequently the abatement rate were changed vide

notification No.8/2014-ST, 04/2017-ST whereby abatement rates were charged

75%, 70% and 40% respectively. After abatement, the taxable value has not

exceeded Rs. IO Lakhs. Therefore, the appellant is entitled to avail threshold

exemption limit as prescribed in Notification No. 33/2012-ST as amended.

6. Hearing in the case was held on 12.04.2024 virtually, Shri Vijay N. Thakkar,

Chartered Accountant, appeared for hearing on behalf of the appellant. He reiterated

the contents ofthe written submission and requested to allow their appeal.

7. I have carefully gone through the facts of the case available on record, grounds

of appeal in the appeal memorandum, oral submissions made during personal hearing,

the impugned order passed by the adjudicating authority and other case records. The

issue before me for decision in the present appeal is whether the demand of service

tax amounting to Rs.8,14,674/- confirmed under proviso to Section 73 (1) of Finance

Act, 1994 alongwith interest, and penalties vide the impugned order passed by the

Page 5 of 7

adjudicating authority in the facts and circumstances of the case is legal and proper or

otherwise. The demand pertains to the period ofF.Y. 2015-16 & 2016-17ii
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8. It is observed from the records that the present appeal was filed by the appellant

on 23.10.2023 against the impugned order passed dated 31.03.2022, reportedly

received by the appellant on O 1.09.2023. As claimed by the appellant, an unusual

delay was observed between the date of issue of impugned order and the date of

communication claimed by the appellant. In order to verify the said delay, letter dated

08.04.2024 and reminder emails dated 18.04.2024 & 26.04.2024 were forwarded to

the jurisdiction office requesting them to confirm from their records. The

jurisdictional Office i.e CGST, Division-Gandhinagar replied vide e-mail dated

26.04.2024 from their e-mail gnr.cgstgnr@gov.in, wherein they informed that:

".. it is to inform that this office got mobile number of Shri Sandip Thaker and

when he was contactedforpayment ofpending dues, Shri Sandip Thaker told that

he never got this 010 and came to office on 01.09.2023 to collect 010. This office

provided copy of 010 and dated signature of Shri Sandeep taken on dtd.

01.09.2023."

9. Looking at the facts and circumstance of the case, the appeal is considered to

have been filed within the stipulated time period. I also find that the impugned Order

has been passed ex-parte. Since the appellant did not get an opportunity to appear

before the adjudicating authority to defend their case, therefore, in the fitness ofthings

& in the interest of natural justice, I am of the considered view that the case is

required to be remanded back to the adjudicating authority so that they can evaluate

the appellant's claim following their submission and decide the case afresh
accordingly.

10. I, therefore, set aside the impugned order and remand the matter back to the

adjudicating authority for de-novo adjudication following the principles of natural
justice.

11. st aaf traf#ft r& arfa fart 5qtat faatstar?
The appeal filed by the appellant stands disposed of in above terms.

Page 6 of 7
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'tlcl-llfllct/Attested:

"2at
?al +TR
aftft°&fcl? (~
4l fl gr el, la4arsla
:By REGD/SPEED PO§'f AID
To,

Mis Sandip Harshadbhai Thaker,

Prop ofHariom Travels, At+Post-Nandol,

Tal-Dehgam, Dist- Gandhinagar- 382305.

Copy to:

1. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Deputy/ Assistant Commissioner, CGST & CEX, Gandhinagar Division,

Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website.

i-5____ Guard file.

6. PA File.

Page 7 of7

--.-~<\ Fe! "liJfiJs:
CENI, . i'"

. \
\

- ±i
• +r
•.




